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“DISRUPTIVE TECHNOLOGY” 

 A technology that upends an existing, entrenched 
market structure, not simply replacing or improving 

an earlier technology but creating channels of 
supply and demand that didn’t exist before, and 

posing a life or death crisis for existing players who 
cannot adapt. 

 



DECEMBER 1940 

      “Under the BMI system 
Irish music will be replaced 
by Nazi and Fascist songs 
through recent deals ‘not 
disapproved’ by the Hitler 
and Mussolini propaganda 
ministries, which regard 
music as their most subtle 
weapon.” 

 



IMPORTANT COPYRIGHT 
MILESTONES, PRE-RADIO 

 1891 – International Copyright Act 
 

 1897 – Non-Dramatic Musical Public Performance for 
Profit Right 

 
 1909 – Mechanical Reproduction Right/Compulsory 

Licensing 
 

 1914 – Formation of ASCAP 
 

 1916 – Herbert v. Shanley’s Restaurant 



THE POPULAR MUSIC 
BUSINESS, PRE-RADIO 

“Tin Pan Alley” 

 Sheet Music 

 “The Long Plug” 

 10” 78rpm Records; Player Piano Rolls 

 Restaurants, Hotels & Dance Halls 

 




EARLY RADIO TELEPHONY 

 Point-to-Point Communications 

 Military 

 Navigation 

 Amateur Enthusiasts 



BROADCASTING ARRIVES, 1920-21 



MUSIC TO RADIO: 
“DON’T DO US ANY FAVORS” 

 Competition for Sheet Music, Recordings 

 Amateur On-Air Talent 

 Over Exposure 



“NOT LICENSED FOR RADIO BROADCAST” 



THE OPENING SALVO 
May 24, 1922 

 “The position of the composers, 
authors and publishers to ‘Radio’ 
is not a hostile or unfriendly one.  
They realize the great potential 
service which it may render to 
the whole people, and they would 
not be disposed, even if they 
could, to hamper or retard its 
fullest development and service.”  



RADIO PLAY “FOR PROFIT”?  

 “If the development or enlargement of 
the business of the department store 
was completely out of the minds of the 
promoters of this broadcasting 
enterprise, is it reasonable to believe 
that the slogan, ‘L. Bamberger & Co., 
One of America's Great Stores, 
Newark, N.J.,‘ would be announced to 
all listeners one, two, three, four, five, 
or six times a day?”  

 -- M. Witmark & Sons v. L. Bamberger & Co.,             
 291 F. 776 (D.N.J. 1923) 



RADIO PLAY A “PUBLIC 
PERFORMANCE”?  

 “A performance … is no less 
public because the listeners are 
unable to communicate with one 
another, or are not assembled 
within an enclosure, or gathered 
together in some open stadium 
or park or other public place.”  

 -- Jerome H. Remick & Co. v. American 
Automobile Accessories, 5 F.2d 776 (6th Cir. 1925) 



FREE RADIO MUSIC BILL, 1924 

“The copyright control shall not 
extend to public performances, 
whether for profit or without 
profit, of  musical compositions 
where such performance is made 
from printed or written sheets or 
by reproducing devices issued 
under the authority of  the owner 
of  the copyright, or by use of  the 
radio or telephone, or both.” 



RADIO’S ARGUMENTS 

 Free Advertising 

 Public Service 

 Unmonetizable 

 ASCAP “A Trust Octopus” 

 



ASCAP MONOPOLY 
    “They have the ability to fix the 

price and they exercise it. They have 
the ability to punish any recalcitrant 
member and they exercise it, and 
they have the ability to say to 
anybody, ‘You shall not put out a 
single piece of copyrighted music 
unless you buy from us wholesale,’ 
and they exercise that. I do not 
know what are the other indices of 
illegal monopoly.”   

  -- Charles H. Tuttle 
 



COMPULSORY LICENSING 
BILL, 1926 

   “All that the government grants 
under a copyright is the power to 
exclude others from making any 
profitable use of the work during 
the term of the copyright. . . 
Congress in vesting the exclusive 
right may impose conditions.  A 
compulsory license if the 
antithesis of the exclusive right.” 

  -- Nathan Burkan 



DOJ NO ACTION, 1926 

 ASCAP licensing of 
theaters, restaurants, dance 
halls, etc. not interstate 
commerce. 

 “Advisable to await the 
clarification of the law 
regarding radio, and 
possible action by the 
legislative branch, before 
taking a position in that 
feature of the case.” 



ASCAP’S ASCENDENCY, 1926-1939 
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ASCAP’S ASCENDENCY, 1926-1939 




Every time the radio is playing, 
They’re saying,  
‘And next you will hear us play, 
Something with the publishers OK . . .’ 

List’ning to great announcers spilling 
This thrilling new text, 
Told me what to do, 
Try this very notion out on you . . . 

 

ASCAP’S ASCENDENCY, 1926-1939 




     “For publishers and 
composers, to be 
outside of ASCAP was 
to be a nonentity in 
the music business.” 

ASCAP’S ASCENDENCY, 1926-1939 



FORMATION OF BMI, 1939-40 

“To open the road for all who have 
anything to say in music this company, 
Broadcast Music, Inc., was organized 
within the broadcasting industry. 
Through BMI broadcasters are 
working to assure equal opportunity 
and fair compensation to all 
composers young and old, the 
newcomer as well as the famous 
maestro . . . BMI gives to American 
music a freedom for creative progress 
that it has never had before.” 



FORMATION OF BMI, 1939-40 

 
“BMI announced yesterday 

the acquisition of 5,000 
hillbilly, race and novelty 
selections from the 
catalogue of Southern 
Music, an ASCAP 
member.” 

  - New York Herald Tribune 
   Dec. 10, 1940 



RENEWED DOJ ACTION, 1940 

“The only type of  economic 
structure in which government is 
free and in which the human spirit is 
free is one in which commerce is 
free. The Renaissance began with the 
rebirth of  commerce. . . . Out of  
commercial civilizations have come 
not only experiments in industry and 
production, but experiments in art 
and literature. Free commercial 
enterprise breeds free dissemination 
of  ideas.” 
         -- Thurman Arnold, The Bottlenecks of  
 Business 



THE ASCAP BOYCOTT, 1941 



THE CONSENT DECREES, 1941 

 Direct/Per Piece Licenses 

 No Restricted Numbers 

 Direct Licenses 

 Open Membership 

 Performance-Based 
Royalties 



BMI CORNERS EARLY ROCK ‘N ROLL 




BMI CORNERS EARLY ROCK ‘N ROLL 



THE WAR HEATS UP, 1957 



THE RADIO “CONSPIRACY,” 1958 

       “The simultaneous change in 
our position as writers of songs 
that could receive exploitation 
could not be coincidence or the 
result of the atom bomb or the 
Russian preparation for the next 
world war. Therefore, it must be 
somebody’s doing, and we 
concluded that it was the doing 
of the [radio and record 
industry].” 

  -- Arthur Schwartz 



THE RADIO “CONSPIRACY,” 1958 

       “Broadcasters have resorted to 
manipulating the public taste in 
order to assure themselves that the 
economically cheap music that they 
wish to purvey will be in public 
demand . . . . Three of the cheapest 
types of music available to the 
broadcasters from their own 
sources are rock and roll, hillbilly 
music and Latin American music.” 

  -- Vance Packard 



TAKE-AWAYS 

 Be wary of claims that new media require special 
dispensations to take root and prosper. 

 Be equally skeptical of apocalyptic warnings and 
special pleading from entrenched interests.   

 Be worried about concentrated economic 
power.  It is not fatuous to argue that economic 
freedom and artistic flowering go hand-in-hand. 

 These things can take a long time. 
 



INFLECTION POINT? 
“At the beginning of the digital 

revolution it was common to say 
  that digital was killing 
  music,” said Edgar Berger, 
  chief executive of the 
  international arm of Sony 
  Music Entertainment. 
  Now,  he added, it could 
  be said “that digital is 
  saving  music.”  

     - Feb. 27, 2013 



STILL NOT PERSUADED? 

 
  
Hardcover    NOOK Book        
  $18.62          $11.75 
 
 
$20.40Hardcover 
$9.99Kindle Edition 
 
WWW.UNFAIRTOGENIUS.COM 

  

http://www.amazon.com/Unfair-Genius-Strange-Litigious-Arnstein/dp/0199733481/ref=sr_1_1?ie=UTF8&qid=1363643421&sr=8-1&keywords=UNFAIR+TO+GENIUS�
http://www.amazon.com/Unfair-Genius-Strange-Litigious-Arnstein/dp/0199733481/ref=sr_1_1?ie=UTF8&qid=1363643421&sr=8-1&keywords=UNFAIR+TO+GENIUS�
http://www.amazon.com/Unfair-Genius-Litigious-Arnstein-ebook/dp/B007OVT47S/ref=sr_1_1_bnp_1_kin?ie=UTF8&qid=1363643421&sr=8-1&keywords=UNFAIR+TO+GENIUS�
http://www.barnesandnoble.com/w/unfair-to-genius-gary-rosen/1105832650�
http://www.amazon.com/Unfair-Genius-Strange-Litigious-Arnstein/dp/0199733481�
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